IN THE MATTER of the Insurance Act, R.S.0. 1990,
c.1.8, s. 268 (as amended) and Regulation 283/95 (as amended);

AND IN THE MATTER of the Arbitration Act, 1991,
S.0. 1991, ¢.17, (as amended);

AND IN THE MATTER OF AN ARBITRATION
BETWEEN:
BELAIRDIRECT INSURANCE
Applicant
-and -

DOMINION OF CANADA GENERAL INSURANCE COMPANY (TRAVELERS)

Respondent

AWARD

COUNSEL:

Tracy L. Brooks

Counsel for the Applicant, Belairdirect Iinsurance (“Belair”)

Neil Colville-Reeves

Counsel for the Respondent, Dominion of Canada General Insurance (Travelers) ("Dominion”)
ISSUES:

This arbitration involves a priority dispute between insurers. It is agreed that there are no
limitation issues. The issues, as set out in the arbitration agreement, are as follow:

fa] is Matthew considered an insured person under Dominion's policy?

[b] if the answer to [a] is in the affirmative, what is the appropriate indemnity amount to be
paid by the respondent to the applicant?

{cl if the answer to [a] is in the affirmative, what is the amount of interest payable on the
indemnity amount owing?

[d] the determination of the costs of arbitration.
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EVIDENCE:

The following documenis were marked as exhibits at the hearing which proceeded on a written
record only before me on Thursday, April 7, 2016.

Exhibit 1 — Arbitration Agreement dated April 7, 2016
Exhibit 2 - Applicant's document and authorities brief
Exhibit 3 — Respondent's document brief

Exhibit 4 — Respondent’s book of authorities

The facts give rise to within arbitration are not in dispute. These facts can be gleaned from the
recitals to be arbitration agreement together with the written and verbal submissions of counsel.

Belair issued a policy of personal automobile insurance to Michael G.  Matthew was the
operator of an uninsured 2007 Yamaha motorcycle involved in a motor vehicle accident on
August 29, 2013 with the vehicle owned by Michael G. Matthew applied for and received
statutory accident henefits from Belair.

Matthew was some 32 years of age when involved in the motor vehicle accident. At the time, he
was living with his parents, Maria and Tarcisco “Chico”. There is no suggestion that Matthew
was dependent upon his parents, either financially or for care, at the time of the accident.

In November, 2012, Maria and Chico applied to Dominion to renew their automobile insurance
policy respecting a 2009 Toyota Coroila. Dominion issued a renewal policy and provided a
certificate of automobile insurance to Maria and Chico. The policy was in full force and effect
from January 5, 2013 to January 5, 2014 which captures the date of the accident in question.

| have reproduced copies of portions of the policy documents prepared and sent by Dominion to
Maria and Chico as follows. | have redacted surnames and other personal information by

reason of privacy concerns.
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Certificate of automoebile insurance (Cntario)

This is youwr renewal poley,

Your policy information

Policy number.  APP 4684384

[fiective date jan 513 at 12:01 a.m.
Eupiry dave: Jan 5'14 a1 12:01 &.m.

Al imes ate Iocal times &t the Named Inswred's postal
addross shown on this Certificate

Named insured

sania & TarC1SO M-
AP
T i

Summary of your insurance

Automobiles insured
Auly

information about your broker

THE MAGNES GROUP INC.

1540 CORNWALL ROAD, SUITE 100
OAKVILLE ON 18] TWS

froker No: 6750%04

Phone‘ a05-845-9793

l Hns is your Cortrfrcate of Aufomobrio Insuranga,
[ Contact your Broker with any questions or if you
i teqwre c]am’:ca:ron rec;arqu your cove.rage cho.'cm

Emergency clasms service {24 hours)
1-B00-661-5522

Serfal number / VLN, - ~ Premium

number oduel year Wiake ! Mode! o
T 2009 TOYOTA COROLU\

Listed drivers

_2T18UA0ESECY S 28091

For information on merhod uf paymeqr f}.’{j'aSE‘ S YOUr 3C00UNT SITeMent. ’

Driver

nurnber Dnver name - f\ge o Yeass “{'_”}_5_9"_.W_H_UE_”'VW training Marital s{_nl_qf
L ”’W‘CS'O 72 45 e AaTried
Y I B Maried
3 AR vRTHEY 32 6 Yes _ singe
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Aviomohile 1

Dqs_cribed atitomohile Lienholders (1o whom loss may be jointly payable)
. o TOYOTA CREDIT CANADA INC.

72009 ~ _ 200-80 MICRD CRT .,

TOYOTA COROLLA MARKHAM, OGN L3R 975

Wode! yoar

take 7 Modet

Qody ype A 4 Door

Serial number £ VN, 211BU40E SBC]?BEE;IM
Rating information
ii(rélomexresrfiriver; 15.000 kny driven cach year; 6 km driven 1o work one way
Vehicle code 0458 o o ST
o T it e Lo e e e+ s e ——
Accident Benedits 5
Direct Compensation - Peopery Damage 35
Ali Perils { Collision 3
Comprehensive  Specified Perils 25
Rating reritery 1R Coencord, Maple, Richmond Hill, Tharnhiil
Class o Principat driver age 25 or greater, pleaswe use only, re commuting 10 and from work,
school ¢r transit station, not driven more than 16,000 km annually.

Driver 55 yrars of age or greater, licensed 20 years or more (past G years in Norh
America). All drivers, no cancelfations for nosepayment in the past 3 years and no
chargeable accidents of licence suspensions in the past 6 years. Nol moere than | minor
conviction {ali drivers), and no Marer or serious convictions in the past 3 years.

Driving record Eiite

Discounts 10% Duat Policy Discount - Applies 10 ali related drivers in your houschold whete we insure
your principal residence on a Homeownars, Tenants or Condominium policy, provided
there #re no surcharges for accidents or convictions

Driver Chargeabie claims

numper  Driver name Assignment Convictions Date of loss

v - A arcsio Decasional None Nene

2 A 1 x Principat None Nane

3 ‘ MATTHLW xcluded None None

[ dispute between the parties that in late 2008 or Qariy 2009, Matthew andlhls
ggfergtsl,s r\;;)ria a?wd Chico, executed an OPCF 28A - Excluded Dnyer endorsemegt ;(faesge:ttl?r?é
inter alia, the 1999 Toyota Corolla vehicle. This endorsement was in full forcg an thsoever e
time of the subject accident. The 2007 Yamaha motorcycle had no connectr‘ocr; \tN'Is soover !
the Dominion policy. | have produced the signed endorsement, with personal detat ,

as follows.
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| OPCF 28A - Excluded Driver
oy T —»‘wmm:r‘m:ﬁmxﬂ

Taroisio 8 Mada NN APP4684394 Usi01/2009

VWARNING - B SIGNING THIS FORM YOU AGRES THAT i¥ THE EXCLLIDED DRIVER DRIVES AHY AUYOMOBILE
PESCRIBEC BELOW,

+ this palicy will 1ot provide e Inurance reguired by lsw;

» thin pokicy will 401 provide coverage for demnga or injurded eovsed by the excluded diver and

© '+ hoth the automoblie owner 3nd tho o xcluded drivor may b prersanaliy responsible for damege ar injarbes cmaied
hy the exciuded driver,

. Purpose of this change - This clame  pars of 1 palky. £ept 10r citdtn Aockiant flenol s, 1F Suelyles
WiED Ther peyson (e Farlualesd Dviver) ermest i frsgranit 3 Gedow diives ho aneis alalrs) vests et In e egraadhy 7 Ve bow

_ Brchivions {ront covarage - fxoemt for cemaln Actkient Tonefity ender Xeqion 4 of 1he pulicy - will i prosida coniage
whise the Exclised Drver is dring the automchBels) Iimed bolow, 48 wielt as Ay emparey subsitvie aly-mokie and &1y
nwly pcquied auterronna oy defined it poricy

S AR

oy

o

[m;\un v it |Trce o ot \
1 Tayoss Camry IR
192 Tayaks Dty AR Lo AR T Y2

‘ i - R e 03 1ya0d | -
3f"§i‘iawas'f,?m.u oftfxguded Driver -] promse thatl wek act drwe the 2utomobiets) msmagsé it pacagraph 2 obowt

undioriand thet i 1 a0,
+ Ther i no cowrage undar the polkoy for

- ropery damagd vAd bodly Inpry,

- TACAGE 10 N Adramohigs), ond

- el Accdent Ganafhs,
ot may he charged with dnving without nsurance;

« 1 may bo neld prersonaily liable or Infures of camage cavsed b 10,

H » The policy may be cancetedr and
: « fn e, | may Rave qvars ddliculty fidiwg car Ingurmee and it wid Like by cost nicws

liwed 19 ErCigmR] e mmmnw .
BEBTE-52825-01213
' ) ot »x-?qd
[ 4 . D (2L OF,
ewicdyed nied Insured(s) - 1 erae ihats vall not peind the Bebikisd iy 1 dive diwe At RIEG)
descrbed 11 paraglaph 2 sbovs Luncerstang thot if oa, £ s

« There n no coversye unger the policy fer
- prapersy damege aned Doy inpay,
- dymage 1a the automobile(s), and

. et Anudont Beaeiis: )
I may be ¢lnegud vali pusiiiing e aufonichiv b T civen vl il im0l atad]

L]
i o [ moy b hefd peroonlly 1abe foe injlees of Camdge CaUsed Iy tha Exclided Diive’.
+ {he palicy may be carcatied; and

o Iy iuture 1 may nave marm diificury {rding car imurancs and it will Ligly aost ot
(RS e ATTOEW] ngyersch

Fas e T AN

AR Gther 1aims arg congiieans ol ynur pe Ky enwin 1he armd,

PFloaaw siyft arw return this farm, Keep a copy for your records.

LAW:

A priority dispute arises when there are or may be multiple motor vehicle liability policies which
might respond to a statutory accident benefit claim made by an individual involved in a motor
vehicle accident. Section 268 (2) of the Insurance Act sets out the priority rules to be applied to
determine which insurer is liable to pay accident benefits. Since the claimant was an occupant
of a vehicle at the time of the accident, the following rules respect to priority of payment apply:

(2) The following rules apply for determining who is liable to pay statutory accident benefits:

1. In respect of an occupant of an automobile,
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i. the occupant has recourse against the insurer of an automobile in respect of which the
occupant is an insured,

ii. if recovery is unavailable under subparagraph i, the occupant has recourse against the
insurer of the automobile in which he or she was an occupant,

iii. if recovery is unavailable under subparagraph i or ii, the occupant has recourse
against the insurer of any other automobile involved in the incident from which the
entitlement to statutory accident benefits arose,

iv. if recovery is unavailable under subparagraph i, ii or iii, the occupant has recourse against
the Motor Vehicle Accident Claims Fund (emphasis added).

For purposes of the arbitration before me, the sub clauses in dispute are i, to the extent that
Matthew is an insured of an automobile in which case Dominion will have higher priority, or iii, in
which case Belair will have higher priority.

Section 224 (1) of the Insurance Act defines “insured” as follows:

“insured” means a person insured by a contract whether named or not and includes every
person who is entitled to statutory accident benefits under the contract whether or not described
therein as an insured person;

The parties agree and there is no dispute that the Court of Appeal for Ontario has, in Warwick v.
Gore Mutual Insurance Co.,32 O.R. (3d) 76; ]1997] O.J. No. 174, directed that an automobile
insurance policy insures those persons who conform to the definition of “insured persons’
according to the Statutory Accident Benefits Schedule [‘SABS"] and not according to the
Insurance Act.

Section 3 [1] of the SABS defines “insured person” as follows:
“insured person” means, in respect of a particular motor vehicle liability policy,

(a) the named insured, any person specified in the policy as a driver of the insured
automobile and, if the named insured is an individual, the spouse of the named insured
and a dependant of the named insured or of his or her spouse,

(i) if the named insured, specified driver, spouse or dependant s involved in an accident
in or outside Ontario that involves the insured automobile or another automobile, or

(ii} if the named insured, specified driver, spouse or dependant is not involved in an accident but
suffers psychological or mental injury as a result of an accident in or outside Ontario that results
in a physical injury to his or her spouse, child, grandchild, parent, grandparent, brother, sister,
dependant or spouse’s dependant,

(b) a person who is involved in an accident involving the insured automobile, if the accident
occurs in Ontario, or .

(c) a person who is an occupant of the insured automobile and who is a resident of Ontario or
was a resident of Ontario at any time during the 60 days before the accidemt, if the accident

occurs outside Ontario; [emphasis added]
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SUBMISSIONS:

Counsel for Belair submits that when considering and interpreting the meaning of the words in
the Insurance Act and SABS, consideration must be given to context, their grammatical and
ordinary meaning, the scheme and object of the SABS and the intention of the Legislature with
respect to the definition. Counsel further submits that clauses in an insurance policy providing
coverage are to be interpreted liberally or broadly in favour of the insured while clauses
excluding coverage are to be interpreted narrowly and strictly against the insurer.

Counsel for Belair reviewed those sections of the Insurance Act which give rise to the Excluded
Driver endorsement, specifically sections 249 and section 224 (1). The point made by counsel
is that this endorsement was designed to remedy increased liability exposure for insurers to
third parties when the insured automobile was or could be operated by high or higher risk
drivers to whom insured vehicles were or may be available. The Legislature did not intend to
prevent a person specified in the policy as a driver of the insured vehicle from having the status
of “insured person” for purposes of SABS coverage because he may be an excluded driver
under the policy. Counsel relies upon the decision of Arbitrator Scott Densem dated March 10,
2016 in State Farm Insurance v. Wawanesa Mutual Insurance at pages 17 and 24.

Counsel for Belair submits that when an insurer names persons as drivers in the Certificate of
Insurance, this makes them “specified drivers” and, therefore, “insured persons” for purposes of
SABS coverage. Put another way, naming a driver in the list of drivers in the Cerlificate and
describing that driver’s status as “excluded” does not make the driver an excluded driver for
purposes of SABS coverage. Counsel relies upon the decision of Arbitrator Scott Denson,
described above, at pages 20 ~ 21, and the decision of Arbitrator Kenneth Bialkowski dated
March 31, 2014 in Pafco Insurance v. Cumis General Insurance, at pages 8 — 10.

Counsel for Belair submits that “excluded driver’ category is a subcategory of the broader
“specified driver” category and relies upon Arbitrator Densem’'s comments at page 15 of the
decision described above.

Counsel for Belair submits that once one is “specified in the policy as a driver’, one has
insurance coverage, particularly statutory accident benefits coverage, provided that one is not
driving a vehicle that one is excluded from driving. This is exactly the finding made by Arbitrator
Bialkowski at page 7 of Dominion of Canada v. State Farm Mutual Automobile Insurance.

Counsel for Belair acknowledges that | am bound to follow a decision of a judge of the Superior
Court on similar facts and similar issues. There are exceptions if the decision is dated or stale or
if there are other precedents from another judge which are open to me to follow in the
alternative. Counsel suggests that | am not required to follow the decision of Justice K.P. Wright
in Dominion of Canada v. State Farm Mutual Automobile Insurance as there is insufficient
analysis to understand the reasons for decision and because the judge used an inappropriate
term in the single and solitary paragraph of analysis [paragraph 10 - reference made to “insured
driver” which is not a defined or applicable term in the Insurance Act or the SABS]. Counsel
went one step further and quoted from a decision of Lord Denning to the effect that “the doctrine
of precedent does not compel one to follow the wrong path until one falls over the edge of a
cliff".

Counsel for Dominion submits that | am bound to follow the decision of Justice K.P. Wright in
Dominion of Canada v. State Farm Mutual Automobile Insurance. While Justice Wright may
have misspoken of one of the critical terms when she used the term “insured driver’, she was
obviously fully informed as to the issues, given the decision of Arbitrator Bialkowski which was
under appeal and before the court, and given the benefit of counsel who are well-versed and
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very familiar with these issues as they practice regularly in the area of private arbitrations
involving priority disputes. The nub or essence of the decision of Justice Wright is that an
excluded driver cannot be an insured person for purposes of SABS coverage.

Counsel for Dominion submits that section 3 (1) of the SABS should be read with care. This
section, with emphasis added, is reproduced again.

“insured person” means, in respect of a particular motor vehicle liability policy,

(a) the named insured, any person specified in the policy as a driver of the insured
automobile and, if the named insured is an individual, the spouse of the named insured and a
dependant of the named insured or of his or her spouse,

() if the named insured, specified driver, spouse or dependant is involved in an accident in
or outside Ontario that involves the insured automobile or another automobile, or

(i) if the named insured, specified driver, spouse or dependant is not involved in an accident but
suffers psychological or mental injury as a result of an accident in or outside Ontario that resuits
i a physical injury to his or her spouse, child, grandchild, parent, grandparent, brother, sister,
dependant or spouse’s dependant,

(b) a person who is involved in an accident involving the insured automobile, if the
accident occurs in Ontario,

Counsel for Dominion submits that section 3(1)(a) is a narrow class of individuals whereas
section 3(1)(b) is a broad class of individuals. In the view of counsel, this explains how an
excluded driver, whether an occupant or driver of the insured automobile, may have coverage
under the policy which names the individual as an excluded driver.

Counsel submits that it would defy all principles of statutory or contractual interpretation to find
an individual who, by agreement, is an excluded driver and somehow make them a specified
driver involved in an accident in Ontario that involves another automobile. This individual must
be specified in the policy as a driver of the insured automaobile. By virtue of the Excluded Driver
endorsement, this individual has agreed not to drive the insured automobile. Counsel submits
that an individual cannot be specified in the policy as a driver and an excluded driver. This
would be nonsensical and confound the ordinary and grammatical meaning of the words used in
the Insurance Act, the SABS and government approved Excluded Driver endorsement.
Counsel urges me to focus on the insurance policy documentation, reproduced above, which
sets out “rating information” and which assigns driver numbers to Chico, Maria and Matthew
and, the same time, designates their status as occasional, principal and excluded, respectively.
Matthew cannot be an excluded driver and, at the same time, a specified driver for purposes of
SABS and the within priority dispute.

Counsel for Dominion is in agreement with counsel! for Belair regarding the purpose behind the
Excluded Driver endorsement, namely to remedy increased liability exposure for insurers to
third parties when the insured automobile was or could be operated by high or higher risk
drivers to whom insured vehicles were or may be available.

Counsel for Dominion points out that in the application for accident benefits, Matthew indicated
that he was not listed as a driver in an automobile insurance policy. This may well have been his
belief but it is not determinative of the issue nor is it binding upon me.
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Counsel for Dominion relies upon a decision of Arbitrator Jones released in July 2002 in RBC
General Insurance v. Lombard Insurance. In this case, the claimant was a passenger in a motor
vehicle owned by his girlfriend and insured by RBC. The claimant was named in the Lombard
policy as an “excluded driver". RBC took the position that this would make the claimant an
“‘insured person” under the Lombard policy. This position is identical to that taken by Belair in
the matter before me. Arbitrator Jones found that while the claimant was indeed listed in the
policy as a driver, he was specifically listed as an "excluded driver”. Arbitrator Jones rejected
this argument and observed as follows:

“To specifically list the person as an “excluded [driver — sic]” under the policy and to allow that
then to give them status and benefits under the policy would result in a situation not likely
intended by the Legislature or the parties.”

Counsel for Belair points out that there is no indication in the reasons given by Arbitrator Jones
that any evidence was offered regarding either the intentions of the Legislature or of the parties.
Moreover, given the standard form nature of the insurance policy and the government approved
endorsements, the Excluded Driver endorsement being cone, the intentions of the parties are
probably irrefevant.

ANALYSIS:

Before embarking on my analysis which need not be terribly complex, a few words about the
legal context within which | am making my decision are in order. Arbitrator Densem heard State
Farm Insurance v. Wawanesa Mutual Insurance on February 6, 2015. He considered but
disagreed with the reasoning of Arbitrator Jones in RBC General Insurance v. Lombard
Insurance which had been decided some 13 years earlier. Arbitrator Densem released his
decision on March 10, 20186.

In the interim, Arbitrator Bialkowski heard Dominion of Canada General Insurance v. State Farm
Mutual Automobile Insurance on May 20, 2015 and released his decision on June 26, 2015. An
appeal was undertaken from Arbitrator Bialkowski's decision. This was heard before Justice
K_.P. Wright of the Superior Court of Justice on October 26, 2015. While Justice Wright's
amended endorsement is dated October 26, 2015, | am advised by counsel before me that the
decision was not released until late in March 2016,

There is apparently an appeal pending from Arbitrator Densem’s decision, a leave to appeal
application pending from Justice Wright's decision and, in response to my specific inquiry, the
insurer which finds itself on the losing end of my decision will, in all likelihood, appeal my
decision to the Superior Court and potentially catch up to the appeal from Justice Wright's
decision if leave to appeal is granted. This is hardly surprising, given that the underlying claim
which gives rise to the dispute before me involves catastrophic injuries as that term is used in
the SABS.

As | alluded to, above, my analysis need not be particularly detailed as | am in agreement with
the analysis offered by Arbitrator Densem and Arbitrator Bialkowski. On the evidence before
me, Matthew is one of three listed drivers as per the policy documentation issued by Dominion.
As such, he is specified in the policy as a driver. Moreover, he is listed as a driver with reference
to the insured automobile, being a 2009 Toyota Corolia. While it is certainly true that he and his
parents executed an Excluded Driver endorsement respecting the insured automobile, this
endorsement would have a direct bearing on third party liability coverage and would have some
bearing on Matthew’s accident benefit coverage if he were to be driving the insured automobile.
However, it does not negate all accident benefit coverages and the Excluded Driver
endorsement does not purport to eliminate all accident benefit coverages. Indeed, if Matthew
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was a passenger in the insured automobile while operated by his mother or father or some other
person with consent, he would have the full extent of accident benefit coverages available to
him.

| specifically find that for Matthew to be an “insured person”, he need only meet the definition of
“insured person” as set out in section 3 (1) of the SABS. He is a person specified in the policy
as a driver of the insured automobile. It matters not that he has, by agreement as reflected in
the Excluded Driver endorsement, agreed not to drive the vehicle. By being specified or listed in
the policy as a driver of automobile, he has the status of “insured person”.

[ further find that there is no difference between being specified in the policy as a driver as
compared to being listed in the policy as a driver. Neither word is defined in the /Insurance Act,
SABS or elsewhere. The Oxford Online Dictionary defines list as a number of connected items
or names written or printed consecutively, typically one below the other. This same source
defines specified as identified clearly and definitely. For purposes of my analysis, | believe
specified and listed can and should be used interchangeably.

But for the amended endorsement of Justice K.P. Wright in Dominion of Canada v. State Farm,
t would find in favour of Belair and rule that Matthew was an insured person under the Dominion
policy such that Dominion has the higher priority to respond to Matthew’s claim for statutory
accident benefits. However, | am unable to do so as | am obliged to follow the decision of a
Superior Court judge despite the fact that | may disagree with the analysis and the result. | am
unable to circumvent what 1 believe is a binding precedent directly relevant and applicable to the
matter before me. As a result, | find that Matthew was not an insured person under the
Dominion policy such that Belair has the higher priority to respend to Matthew's claim for
statutory accident benefits.

| am most appreciative of the efforts of counsel for their courtesy and cooperation extended to
me and to each other from the inception of the arbitration to its current conclusion and wish to
thank counsel for their thoughtful, comprehensive and intelligent submissions.

CONCLUSION:

| find that Matthew, at the time of the accident which gives rise to this arbitration, was not an
“insured person” under the policy issued by Dominion of Canada. As such, Belair has the higher
priority to pay statutory accident benefits, Thus, Belair is the insurer responsible to pay statutory
accident benefits to Matthew arising from a motor vehicle accident occurred on August 29,

2013.

| remain seized of this matter to address the issue of costs if counsel are unable to work this
out. | order that Belair pay the cost of the arbitrator in accordance with the terms of the executed
arbitration agreement. L

TR

|+ day of April, 2016.

e

Dated at Toronto, this

g7
£l

Vance'H. Cooper, Arbitrator



